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SQUARE 254 LIMITED PARTNERSHIP, et al.

3
Petitioners, S

] Tax Dockat No.
Ve H

] 3313-83
DISTRICT OF COLUMBIA, :
3
Respondent, :
ORDER

This matter came before the Court for heoaring on April

~

8, 1985, on the parties' Cross lotions for Suznary Judgment.L

Petitioners appeal additional real estate taxcs waich reaspond

ent levied against its property for the seconG-half of Tax

wl

Year 1983 in the amount of $161,107.02. Petitioncrs paid thi
amount and now seek a full refund, together with statutory
interest.

This Court bas juricdiction to hecar thip cppoal pursuant

to D.C. Code §511-1201 and (7=-3305 (10C1 cqC.).

I. J7omoav=a en phen

The material factos of this case are not in digpute and

may be briefly summarizcds

1. Petitioner Ccuarc 254 Lioited Pactaorciip, Quad-

f\*

("Scuare 254"), 1o a linitcs pactacroaip orcanizscd and

| bas a principal piacc ol bucinoco at 2030 i Sorcot, Helles

2. DPetitioner Ccuarc 236 io tao lescco of roal cotate

-

in the District ol Colucbla knowa a3 Lot CI2 ln Cguaro 254
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(also known as 1325) Pennsylvania Avenue, N.W., and the owner
of the improvements thereon (except the Nationai Thcatre
which is leased), and by the terms of the land lcace agree-
ment is obligated to pay all real estate taxes asoscssed
against the subject property and is authorized to contest the
assessment of such taxes.

3. Petitioner Pannsylvania Avenue Deovelozzont Corpora-

tion ("PADC") has officcs at 425 13th Street, U.77., in the

District of Columbia. PADC is the owner of rocord of the
subject proporty and under the terms of thoe land locase agree-
ment joined in the Petition filed October 14, 1533, as a
named petitionecr.

4. Respondcnt District of Columbia sent potitioner
Square 254 a noticc of acsessment dated Pcbruary 22, 1903,
for the second-halfl of Taxz Yoar 1933 allegedly undor tha
authority of D.C. Codo 547-030 (1501 ed.). TZio notice in-
dicated an increoasc in tihe acsoesoosnt of thoe bullding on Lot
832 in Square 254 frono $213,037.60 to $15,247,257.00 a3 a
result of "new structurcs crected or roofed curing the time
pecriod of July 1 through Doccmbder 31, 1902.°

5. DPotitioners appcalcd their asoesscont to the Coard
of Equalization and Dovicw waich custaincG tho coseocmont.

6. Petitioners paid the resulting additional real
estate taxes in the amount of $161,107.02 and tookx this
appeal.

Petitioners contend that the gubjoct improveoonts wore
constructed as an "acdition” to ca coxisting building, 1301

Pennsylvania Avonue, U.Ul., and accordingly, oince D.C. Codo

§47-030 (1901 ed.), whieh zcocopondent roided umoa for ito

_
caxing authority, cocs not authorize asoccomont for cdditionc

{
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for the secon .alf of the tax year, the as. .sment appealed
from is an invalid second-half assessment. Respondent argues
contrariwise that the subject construction constitutes “new
buildings" which requires taxation pursuant to D.C. Code
§47-830 (1981 ed.). Thus the issue presented to this Court
is whether the improvements on Lot 832 in Square 254 consti-
tute an “addition® for which §47-830 (1901 ed.) does not
authorize taxation, or "new buildings® for which the namé
statutory provision does require taxzation. Upon considera-~
tion of the arguments of counsel, the rccord herein, and an
examination of the relevant statutes, the Court concludes
that respondent improperly taxed petitionozo' improvements as

*new buildings.*”

A,

At the outcet of thio discussion, tho Court notes that
the definition and caaractorication of ®"cdiitions® hag provi-
ously beon a pource ol confusion to tiko ¢ovornmont and tax-
payers alike. [Por thioc very rcascon, tuc 2.C. icgisliature
passed the "D.C. Rovoauo Act of 1983"° wiich provided the
Nayor clear authorication to make supplcoenial coocoononts of
i "additions® becinning with Qax Yecar 1934. Tauc CQourt ceces no‘
reagson now to roach beyond that statute, nor with waat auth-
ority it could act, to allow gupplexcntal tazation ol poti-
‘tioners® property for the secondc-half ol Taz Tcar 19C3.

Pron the initial stages of the dovelez=catl ol potition-

ers' property, tho District, through the actions of tho Coard
of Zoning Adjustment and the Departmont ol Liceonses zccognizc%
the icprovements as an "addition.® The Doazd's azproval of f
Novecber 11, 1930, ol pectitioners' planc and tae Dcpaztcont'e%
isocuance of a building poroit on Axril 22, 102, rofor toO
potitionors® irprovczoato as an "addition.® s dicecucsced
more fully below, theo -'cdaitxoaa' arc mot oudject to tho

cecond-half serplcozcaial accoooments puaccuant o D.C. Codo

 547-030 (1931 0d.)"upon vaich respoadont rolica.
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A reading of thosce provicions ccmonstrates tho distinction in

-‘-
At the time ¢ the assessment, D.C. Code 54 330 (19801

ed.) provided:

In addition to the annual acsessnont of all real
estate nmaae on or priorxr to July ist ol caca yvear
there chall bo addzd gm}iﬁ“ 07 rI3 oo hriisines
nrocked o vponm rcof prior to sanucry 45¢ 0. cach
year, in 5n~ Son2 GANNGL &3 providnd by av for all
annual additions; and the amounts th ‘Aom ohail be
added as cacescnont for the 2ndé hall ol tae then
current vear n»aradle in the month of illarch.

(Emphasis supplied.)
In contrast, 547-82% (1231 ed.), the statutory annual cupplo-

mental assessnent authority, provided: ]

(a) Gcnerally, on or prior to July 1ot ol cneld yonz,

tho Dopartneat of Jinonece and Dovenus 208li ©mbe a
1int ¢Z all rcnl catate walch ohall a~vo brooon
cubjeect to trxntion and waleca ic oot Lhta ¢a Lho
tax lint, cond cZliz @ vaiuo WAArcow, c"card;m, to
the rules poncczined S5 law £or acsccoting oodi
Csb‘-A-o. n‘*\-\'}" Ny pﬁ‘.,lr.\ nI" q"] T e -
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bron OCSCSI T L, ﬁpc_o.yinv tha tract oz Aot ol Lond
on wiich caclh ©5 SLCh SLTuCturos anc Bhon Qneehon,

and the voaiun ol cuch ctructure, and Loy condl ol

such wvaluction 0 tic asnccnonent ©ade on guch tract
or lot. (Cophacic suppilied.)

assosocment authority whoroby tho law authorizsod only supplie-

mental annual acsesononts ol “"additions.”
Tae District has provioucly recognizcd thio diotinction.

The identical ioscue was prosented to the Dictzict ia tho

adninistrative appcal ol a sccond-hal{ asgescmont Lor Yax

Year 1902 for property lccally identificd asc Cguaro 542, Lot |

188, aloo knouwn as latersice liall. In angver to tag BC pa:tmen

‘of Pinance anG Rovenue's reoquoct for his opinion oa tho

patter, Richard L. Aguglia, Chief of the Tazactioa Coctioa of
the D.C. Offico of the Corporation Counscl statod in an npzil

" 1982, pemorancuns

B S s e g —
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[Tlhere i3 currently* no provision vwhich allows the
supplemental assesoment and tazation of major

additions to cxisting improvern~nts to rcal esctate.
Only under 5§47-810 (now §47-029, 1931 ed.), is

The footnote states:

*Legislation to permit such taxation is pending in
the City Council.

In accordance with the taxpayer's argument in that case and
Mr. Aguglia's opinion, the Board restored the annual assess-
ment by reducing the improvements to the amount of the annual

assessment. (Bresler & neinar, Inc. and 2.8, N.%.A5., Appoal
No. 82-2370, decided 4/14/82). Bowever, thoc Toard did not

provide the same relief to petitioners for taoc cubjoct second

half asseacment for Tax Year 1983, even thouch legislation

pent of additions did not become effective until Tax Yoar

1984.
Title VII of Act 5-29, "District of Coiucbia Rovcnue Act

of 1983," which becano effective with Taxzx Yoar 1ooa.3’
(commencing July i, 1203) amended D.C. Code §47=-330 () <&

ed.) to provide in rclevant part:

annualily, botwesa culy 2nd and Dra~mhor lest of
coea veoar, o7 aror chall onlic s-tusn o8 all now
ptructuzos crcectcu and roolcd, 777 AR _mom e
flern tn an o A-orpovemanitn of o Cimnotnoen,

\LTP0A040 CUSDA4CU/

With respect to the portions of Act 5-20 roicvant to this
proceeding, the Report of tho Comnittee on Jinance and Revenu

on Title VII of Bill 5-74, "District of Columbia Revenue Act

of 1983," otated as follow3ds

Urder currcoat 2dotrict lawy, all ccal pronnriy An
thn District is aconesced caeh yonz. o acaition to
this reguinz annual eccoongant, tho 1ow provides
for two otlhcr ascosoments during Cho yoar.

o Licst ceed oldicionnl cornon~maat (0 GO cover
(1) proporty which has just becozo subjcct to

4.

there provision for such an assessment and taxation)

eliminating the distinction in assosament autiority for acsesi-

P
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taxation and which is not on the current ta:x list;
(2) new structures erected or roofcd; (3) cddition
to or improvements of old ctructures; and (4)
damaged or decstroyed property. This asscessment ig
to be done on or prior to July 1 cach year and the
property shall b2 subject to tax based on cuch new
acscessment for the catire tax ycar. The lav in-
- cludes a right to appeal the assessnent to the

Eoard of Equalization and Review and Superior

Court.

* % ®

The sccond additional asscssmont 45 uced to change
asgessed valucc for the cecond-hall of thn Lox
ycar. Proporty cubject to such a cecend-nall tan
yecar cssessnont change ic new construction crocted
or under roof ond danaged or destzornd proporty.
The law includces a richt to appcal the assccocnent
change to the Doard of Equalization and Review and
Superior Court.

This title would add the following catecorics of

property whica could be cubjected to o cccond~half
assesooonts (1) additions to or improvements of old
structurecay . .

tith thene amcndmonts, the catecorios of Progoztiesa

oubjoct to these two types of additional asgossment
are tho sangc.

Thus, the language of D.C. Code §47-030 (1931 ecd.) at

the time of the subject asoessoxont did not authorizae a scocond
half supplemontal acscsooont of an addition. Tho District,
as shown by Mr. Aguglia's opinion and by the cubcegueat
amendment to provide the lacking authorization, has provi-
ously recognized the lack of authorization for thisc access-
ment.

The District does not now rotreat {rom its rccognition

of the historical distinction between the sccond-hal{ supple-.

nental assessment of an "addition® and the ceocond=-Lalf gupple
mental assesonent of a "ncw building,® but arcucs that poti-
tioners' ircprovecents constituted "ncw buildingo® within the

taxing oscops of D.C. Codo $47-C20 (1901 ed.). N3 eviconce,

et

the District points to tho enorcous size of potitiocncss’
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improvements and argues thac the various improvements added
to the original site are not well-integrated. However, while
aware of the magnitude of these improvements, the Court
disagrees with respondent. Like Waterside Mall (Square 542,
Lot 88) mentioned earlier in this Order, the Court concludes
petitioners' improvements are comprised of constituent parts
that blend together into an integrated, harmonious develop-
ment.

Moreover, the Court f£inds no statutory authority to
allow respondent's taxation. Without any formalized stand-
a:dg delineating "additions®" and "new buildings® and any
statutory or regulatory authority for the subject taxation,
respondent is left to support its position with a "common
sense" approach only. The Court cannot now £ill in the

standards and statutory framework respondent itself was

obligated to providec.

{Be  RaCalaluels PVA"mSdpg Srandraraats

The District's interpreotation of the ctatutory term

*addition® is a rule and thercfore to bc valid it had to be

promulgated consictent with the rulenaling recuircconto of

4
k

1]

3

F

e A ——

T

? A
§ D.C. Code 551-1501, -5 °~g. (1901 ed.). O "rule® io doﬂincd;

‘| ehante of tha dcdasczoat {octor for tho tazatiocn of scingle-

| Sandly resilcnces vas ca iatozpretation or icplcosatation of

the Digtrict of Columbia Administrativo 2rocodure Act (APA),

|

1 dn the D.C. APA as tho waolo or any pact of any agency's

'
;ntatenent of gecnoral or particular appiicability and future

‘eftect designed to ic-plezont, interprot or prescribe law or

|
3
|
3

,policy. D.C. Coca, 51-1502(6) (1901 cG.). tiaen faccd with g
ainilat atterpt by tho District, 2o hore, to iatorprot statué

K i

i tory worda, the D.C. Court of Appeoals hoid ouch intcrprotaticn

vas rulenmaking. Cpcecilically, da DAsSA/an pA L Ar~SAN
Croman, 310 A.2d CC0, €34 (D.C. 1073) tho Court held that a

the words "full and true value® as set forth in D.C. Code
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§47-713 (1967 ed.) and was therefore a "rule” within the
meaning of the D.C, APA. Thus this Court concludes that
respondent's attempt to define “addition"™ and to distinguish
it from "new building" is an interpretation or implementation
of the words as they are contained in the statute, and there-
by a "rule” for purposes of the D.C. AFA.

Accordingly, the Court finds respondent's promulgation o
this rule did not comply with the D.C. APA notice requirement
D.C. Code §1-1506 (1981 ed.) requires that a “rulemaking®
consist of publication in the D.C. Register with notice of
the intended action suf{ficient to afford intorested persons
an opportunity to subnit data and views unless there is an
emergency or the District shows "good cause."™ Purther, any
claim of exemption from APA rulemaking reguirecments must be

”-

narrowly construed and reluctantly countenanced. GOnviron-

v, GCorsuc ? 713 P.24 302' 816 (D.C.

Cir. 1983). 1In this case recpondent has not cczonstrated any,
emorgency or good cause to exempt it froa cocpliance with the
D.C. APA,

Respondent does attecopt to support its intorpretation
and implenentation of "addition® and “"ncw building®™ with the
affidavits of District c¢cployces experienced in ongincering

and assessing methods and familiar with the subject property.

| Bowover, an asscsocent based on the exporience and opinions

of these profeosionals, without more, does not coet the

rulemaking requirczmeonts of the D.C. APA and conscguently doec

not provide respondent the statutory authority it lacked whern

it texnd potitionoro.

Tais Court conflronted a cinilar Gifliculty of laeck of
clarity in the predeccesgor tazation provisions to {547-029
and 47-030 (1931 ed.). In DRaC, Totamcdem—amr Fan D rais
: , 107 D.W.L.R. 549, 953 (D.C.

Cuper. Ct. 19079), the District's assessor tesotifiecd coacernin

the “"gray area® as to what the statutory terms "erected" and

o g
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*under roof" meant in D.C. Code §§47-710 and 47-711 (1973
ed.). Although in the present case the District's employees
whose affidavits respondent offered appear in agreement about
the meaning of "addition” and "new building," whercas in D.C.

Redevelopmant Iand Aacncy ("D.C. RLA") the asscszors profcesse

confusion over the proper definitions, and althoucgch regula-
tions were promulgated in D.C. NLA defining the relcvant
terms while in the present case no definitions are scpelled
out by regulation, the language from that case is no leas
instructive:
I'o doubt, gson2 0L woC confuscion rcsulted £rea tho
failure to prorulecate or dlgoeninate rudidrlince for
nakine guch asoesnnonto for tac oonclit o Lo ao-
connors and £or the inforration of Cho pudilc o o
ithout culdelincs 4t coppoarsc that cach acocooor
a6 allowed to cuaczclce his porconal judr—ont on

vheon to make assescoonts under Scections 47-710 and
47-711.

The D.C. NIA court granted the taxzpayers' motion {or cumnary
judgment on the grounds that the sccond-half asscccront under
D.C. Code §47-711 (1973 ed.), now §47-830 (1901 cG.), was

invalid as not authorized. Id.

IiI.

| =

Thus the statutory authorization for supplcmeatal asseoc
ments, both annual and sccond-half, requires strict cormplian
and the decision to asscsos property as "additions®™ or "new
buildings® must not turn upon the subjective judccoent and
interpretation of each individual asscacor. Tais Court
concludes there was no ctatutory authority for reopondent's
supplecental second-half assessment of an additioa for Tax
Year 158).
Wherefore, it is this _12th day of Iy, 1985,
SDCRED that potitioners® llotion for Clucaary Judgzont

be, and hereby is, grantcd, that rospondont's llotion for

Summary Judgment be, and hereby is, doniedy and it do

T

3,
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PURTHER ORDERED that the supplemental assessment for the
second half of Tax Year 1983 made against Lot 632 in Square
254 is void, illegal and invalid and is beéeby'aet agide; and
it is

FURTHER ORDZRED that rospondent be, and hereby is,
ordered tc correct the improvements assessment on Lot 832.
in Square 254 froa $15,347,257 to $219,837, and it iso

PFURTBER ORDCRLD that roscpondent be, and horcby i3,
ordered to refund to potitionor Square 254 Limited Partner-
ship second-half Tax Yecar 1903 roal ootate taxes on Lot §532
in Square 254 in tho acount of $161,107.02 with intercot at
the rate of 68 per annun {rom [larch 31, 1933, to tho date of

the refund.

N\ M/).-mw)j/

VUUGE LRALING Ge iuws

Copies to:

'Gilbert Iahn, Jz., Cocunice

‘lary Rathleon Zite, Tocuira

1155 15%h Strect, J.7%.. Cuite 1100
Washington, D.C. 20005

Dichard G. Amato, Doculice
Office of Corporation Counsecl, D.C.

Nelvin Jones, ®inance Officer, D.C.
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